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Welcome to the Winter 2015 edition of Commercial News.

In these pages you will find a host of familiar faces as well as a new 
one, James Hannant, who joined us as a tenant in August 2014, having 
completed his pupillage with Gerard McMeel. In our first article , James 
analyses the development of the doctrine of good faith in English contract 
law with particular reference to the modern authorities considering 
express and implied contractual obligation to act in good faith.

Next Ross Fentem and Jay Jagasia consider the Administrative Court’s 
decision in R (on the application of Chancery (UK) LLP) v FOS [2015] 
EWHC 407 (Admin), in which Ouseley J rejected a challenge to the 
Financial Ombudsman’s decision that it had jurisdiction to consider a 
complaint emanating from a failed tax mitigation scheme. The decision 
is of interest on a number of fronts - not only on the boundaries of 
FOS jurisdiction (and how, and by whom, those boundaries are to be 
determined), but also for the discussion on and application of the 
statutory test for a Collective Investment Scheme in section 235(1) 
Financial Services and Markets Act 2000.

Then Hugh Sims QC and James Wibberley consider the development 
of the law of unjust enrichment and the evolving treatment of indirect 
benefits, with specific reference to the decision of the Court of Appeal in 
Investment Trust Companies (in liquidation) v Revenue & Customs [2015] 
EWCA Civ 82 (currently under appeal to the Supreme Court).

Finally, Gerard McMeel critically reflects upon that relatively recent judicial 
construct- the doctrine of contractual estoppel- in his article on banks, 
the judiciary and documentary fundamentalism.

You will also find scattered throughout this issue digests of several of 
the team’s recent cases of note. Many more digests of commercial and 
banking cases from 2012 to date can be found on Neil Levy’s extremely 
useful website (www.banknotesuk.com), which is well worth a visit.

As ever, if you have any comments on this edition or suggestions for future 
topics, please contact me at holly.doyle@guildhallchambers.co.uk.

Holly Doyle, General Editor
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Many foreign jurisdictions of both civil and common law traditions have long recognised 
an obligation to act in good faith when making and performing contracts. Historically, 
this was not an approach recognised by the English courts. Rather, English law was said 
to have “committed itself to no... overriding principle [of good faith] but has developed 
piecemeal solutions in response to demonstrated problems of unfairness”.1

Good faith in English contract law

The absence of a general, overriding duty to act in good faith does 
not however, mean that this is not an issue with which English courts 
have had to grapple. EU legislation frequently imposes such a duty on 
contracting parties,2 whilst the common law also recognises a duty 
to act in good faith in certain specific types of contract eg contracts 
of employment or insurance. What is more, the Courts will enforce 
express contractual terms that parties are to act in good faith and 
it would now seem in light of the decision in Yam Seng Pte Ltd (a 
company registered in Singapore) v International Trade Corporation 
Ltd 3 (‘Yam Seng’) that they are also willing to imply such terms into 
commercial contracts in certain circumstances.

This article focuses on the last two of those eventualities, namely 
express and implied contractual obligations to act in good faith, and it 
does so with reference to a number of decisions of the last two years.

What is good faith?
Perhaps the first question to ask is exactly what is ‘good faith’? 
Unfortunately, the answer is that it depends. In Berkeley Community 
Villages Ltd and another v Pullen and others,4 Morgan J was required to 
construe a clause in the following terms: ‘In all matters relating to this 
agreement the parties will act with the utmost good faith towards 
one another and will act reasonably and prudently at all times’. This 
he concluded provided for an:

“obligation to observe reasonable commercial standards of fair dealing 
in accordance with [the parties’] actions which related to the Agreement 
and also requiring faithfulness to the agreed common purpose and 
consistency with the justified expectations of the First Claimant”.5

In CPC Group Ltd v Qatari Diar Real Estate Investment Co6 Vos J (as 
he then was) held that an obligation to act in good faith precluded a 

party from cynically resorting to the black letter of the law.7 He also 

found that it required: observing reasonable commercial standards of 

fair dealing, being faithful to the agreed common purpose, and acting 

consistently with the justified expectations of the parties.8

Interestingly, Vos J also held that it did not require a party to 

subordinate their self interest in the same way that a fiduciary 

would.9 A similar point was made in Gold Group Properties Ltd v BDW 

Trading Ltd (formerly known as Barratt Homes Ltd)10 where it was held 

that whilst good faith required the parties to act in a way that will 

allow them both to enjoy the anticipated benefits of the contract, it 

did not require either party to give up a freely negotiated advantage 

embedded in the contract.11

More recently in Yam Seng Leggatt J ‘emphasised’ that “... the content 

of the duty to perform a contract in good faith is dependent on context”. 

However, in the Judge’s view there were at least two ‘aspects’ to 

good faith which he drew out from some of the aforementioned 

authorities. The first was “honesty”12 and the second, was “fidelity 

to the parties” bargain’.13

Leggatt J also held that the test is “objective in the sense that it depends 

not on either party’s perception of whether particular conduct is improper 

but on whether in the particular context the conduct would be regarded 

as commercially unacceptable by reasonable and honest people”.14 In 

doing so, he relied on the decision in Royal Brunei Airlines v Tan.15

The importance of context has been emphasised in a number of the 

more recent authorities. The Court of Appeal in Mid Essex Hospital 

Services NHS Trust v Compass Group UK and Ireland Ltd (t/a Medirest)16 

(the Medirest Case) held that the content of the duty of good faith 

is heavily conditioned by context.17 In Greenclose Ltd v National 

1 Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433at 439.

2 Eg. Unfair Terms in Consumer Contracts Regulations 1999, reg 5(5) which give effect to a European 
directive; Financial Services Distance Marketing Directive 2002/65/EU; see Chitty on Contract 
Law (31st ed), Vol 1 at para 1-043.

3 [2013] EWHC 111 (QB).

4 [2007] EWHC 1330 (Ch).

5 ibid. at [97].

6 [2010] EWHC 1535 (Ch).

7 At [67].

8 At [246].

9 At [67].

10 [2010] EWHC 1632 (TCC) [91].

11 ibid. at [91].

12 [2013] EWHC 111 (QB) at [135].

13 ibid. at [139].

14 ibid. at [144].

15 [1995] 2 AC 378 .

16 [2013] EWCA Civ 200.

17 At [109] per Jackson LJ and see also [150] per Beatson LJ.

18 [2014] EWHC 1156 (Ch) [150].
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Westminster Bank plc18 Andrews J DBE described ‘context’ as being 
‘vital’ whilst in TSG Building Services plc v South Anglia Housing Ltd 
Akenhead J pithily described the case as encouraging both “a textual 
but also a contextual interpretation of commercial contracts”.19

Whilst the context will determine the content of the duty, the 
authorities suggest that the following specific duties may be found 
within a general duty of good faith. In Yam Seng, a duty not to 
knowingly provide false information was held to exist.20 In Bristol 
Groundschool Ltd v Intelligent Data Capture Ltd and others21 Richard 
Spearman QC (sitting as a deputy High Court judge) applied Yam 
Seng and held that: ‘good faith extends beyond, but at the very least 
includes, the requirement of honesty’.22

In the recent decision of D&G Cars v Essex Police Authority,23 Dove J 
stated that he used the word ‘integrity’ in much the same way as Leggatt 
J had used the phrase good faith in Yam Seng.24 Dove J held that the 
phrase encompassed “requirements of fair dealing and transparency”. 
It was also held that integrity (and therefore presumably good faith) 
precluded acts which might be difficult to characterise as dishonest but 
which “would compromise the mutual trust and confidence between the 
parties... without necessarily amounting to the telling of lies, stealing or 
other definitive examples of dishonest behaviour”25

In summary, the content of the duty owed will depend upon the 
contractual context. It is likely to extend beyond a bare requirement 
of honesty and will also incorporate a requirement of fidelity to 
the contract. The test for breach of any requirement of honesty is 
objective and a material question will be whether the conduct of the 
parties was ‘commercially unacceptable’.26

Express terms
Where parties expressly provide for a duty to act in good faith, the 

Courts will give effect to the parties’ intentions. However, the mere 

fact that a good faith clause (or similar) exists in the contract does 

not mean that the Courts will construe the clause as imposing upon 

the parties a general duty of good faith. This restrictive approach is 

demonstrated by the Court of Appeal’s decision in the Medirest case.

In Medirest, clause 3.5 of the contract provided that:

‘The Trust and the Contractor will co-operate with each other in good 

faith and will take all reasonable action as is necessary for the efficient 

transmission of information and instructions and to enable the Trust or, as 

the case may be, any Beneficiary to derive the full benefit of the Contract.’

The Court of Appeal refused to accept that the clause provided for a 

general duty to act in good faith, holding instead that the obligation 

was confined to the specific circumstances contemplated by the clause:

“The obligation to co-operate in good faith is not a general one 
which qualifies or reinforces all of the obligations on the parties in all 
situations where they interact. The obligation to co-operate in good 
faith is specifically focused upon the two purposes stated in the second 
half of that sentence.

Those purposes are:

i) the efficient transmission of information and instructions;

ii) enabling the Trust or any beneficiary to derive the full benefit of 
the contract.” 27

In TSG Building Services plc v South Anglia Housing Ltd, there was a 
clause which required the parties to work together in the ‘spirit of 
trust, fairness and mutual co-operation’ and which also required the 
parties to act ‘reasonably’. Again, those obligations were interpreted 
restrictively and were held not to extend to a party exercising an 
unqualified contractual right to terminate the contract.28

In Fujitsu Services Ltd v IBM United Kingdom Ltd,29 a clause in a sub-
contract stated that IBM would discharge its obligations in accordance 
with ‘good industry practice’ which was separately defined as IBM 
acting as ‘a skilled and experienced provider of [IT services] ... seeking 
in good faith to comply with its contractual obligations’. Once more, 
this clause was construed restrictively and was held not to provide for 
‘an express duty of good faith on the part of IBM in the performance 
of its duties’.30 Carr J DBE gave three reasons for this. First (unlike in 
Berkley Community Villages v Pullen), there was no direct provision for 
the obligation.31 Second, a duty to act in good faith would be otiose 
where there was a warranty to perform in any event.32 Third, the 
language contained in the clause was found not to support a general 
duty of good faith.33

In summary, whilst the Courts are willing to give effect to a 
contractual term which imposes a general duty of good faith on 
the parties, their approach to construing such clauses has been 
restrictive. The exercise of unqualified contractual rights are unlikely 
to be subject to such obligations and good faith clauses drafted in the 
contemplation of specific purposes are unlikely to be construed as 
imposing a general duty on parties.

Implied duty
Perhaps the most significant development in this area has been the 
2013 decision of Leggatt J in Yam Seng in which he held that a duty of 
good faith could be implied into a commercial contract.

In Yam Seng, the Claimant (YS) entered into a distribution agreement 
with International Trade Corp Ltd (ITC) under which it was entitled 
to distribute Manchester United branded products through certain 

19 [2013] EWHC 1151 (TCC) at [36].

20 [2013] EWHC 111 (QB) at [156].

21 [2014] EWHC 2145 (Ch).

22 At [196 iv].

23 [2015] EWHC 226 (QB).

24 

25 At [175].

26 Medirest at [150]; Bristol Groundschool at [196].

27 [2013] EWCA Civ 200 at [106] – [107].

28 [2013] EWHC 1151 (TCC) [42].

29 [2014] EWHC 752 (TCC).

30 ibid. at [150].

31 ibid. at [151].

32 ibid. at [153].

33 ibid. at [154].
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outlets. The relationship did not turn out to be a happy one and YS 

terminated the agreement after fifteen months and subsequently 

commenced proceedings against ITC alleging, amongst other things, 

breaches of an implied duty to deal with one and other in good faith.

Leggatt J noted the weight of academic commentary on the question 

of whether English law should recognise a duty of good faith but also 

observed the absence of any decision of an English Court in which 

the issue had been addressed in any depth.34 He concluded that he 

doubted whether English law had reached the stage, where it was 

ready to recognise a requirement of good faith as a duty implied by 

law into all commercial contracts.

However, that observation was qualified by the following:

“Nevertheless, there seems to me to be no difficulty, following the 

established methodology of English law for the implication of terms in 

fact, in implying such a duty in any ordinary commercial contract based 

on the presumed intention of the parties.” 35

Yam Seng stops some distance short of finding the existence of a 

general duty to act in good faith. It does however break new ground 

in so far as it is the first example (albeit at first instance) of the Court 

indicating willingness, in certain circumstances, to imply a term that 

the parties to a commercial contract are to act in good faith.

When will an implied duty to act 
in good faith be found to exist?
The test for finding the existence of an implied duty to act in good 

faith is the same as for any other implied term. In Attorney General for 

Belize v Belize Telecom Ltd Lord Hoffman held that: “the question for 

the court is whether such a provision would spell out in express words 

what the instrument, read against the relevant background, would 

reasonably be understood to mean”. 36

In Yam Seng Leggatt J held that ‘the relevant background against which 

contracts are made includes not only matters of fact known to the 

parties but also shared values and norms of behaviour’. Those were 

stated to included “honesty”37 and “fidelity to a common purpose”.38

He observed that what good faith requires is sensitive to context 

before finding that in:

“...some contractual contexts the relevant background expectations 

may extend... to an expectation that the parties will share information 

relevant to the performance of the contract such that a deliberate 

omission to disclose such information may amount to bad faith”39

He then held that contracts which involve a long term relationships 

also termed ‘relational contracts’:

“may require a high degree of communication, cooperation and 
predictable performance based on mutual trust and confidence and 
involve expectations of loyalty which are not legislated for in the express 
terms of the contract but are implicit in the parties’ understanding and 
necessary to give business efficacy to the arrangements.” 40

Yam Seng therefore suggests that the ‘context’ will include whether 
the parties are in a relational contract or otherwise. Leggatt J identified 
three examples of relational contract (although not intended to be an 
exhaustive list): joint venture agreements, franchise agreements and 
long term distribution agreements.41

In Acer Investment Management Ltd and another v Mansion Group 
Ltd,42 the Defendant asserted that as the contract provided for a 
distribution agreement, it was engaged in a relational contractual 
relationship. However, Laing J refused to accept that submission.

Instead, she found it material that the relationship was not exclusive, 
there were no obligations which one would expect in a relational 
contract and that neither party was required to spend significant 
sums in reliance on the continuation of the relationship.43 This led her 
to accept counsel for the Claimant’s submission that the idea that the 
contract was a relational contract was “humbug”.44

Acer Investment Management indicates that the Courts will not adopt 
a formalistic approach to determining whether or not a contract 
is ‘relational’. It also iterates some of those factors which will be 
relevant when the Court makes that determination

Unlike in Acer Investment Management, the Court in Bristol 
Groundschool Ltd v Intelligent Data Capture Ltd and others found that 
the contract was a relational contract.45 This is the first decision 
to follow Yam Seng which found an implied duty of good faith and 
although the reasons why the contract was found to be relational are 
not given, it is clear that this finding was a relevant consideration in 
determining the existence of the implied duty.

Most recently, in D & G Cars Ltd v Essex Police Authority, the High 
Court found the existence of an implied term to act with ‘integrity’. 
However, Dove J explained that he was using the word ‘integrity’ in 
much the same way as Leggatt J in Yam Seng had used ‘good faith’.46

He then found that the ‘contract created a relatively lengthy period 
of contractual relationship between the parties, during which there 
were going to be a very large number of individual transactions 
undertaken under the auspices of the contract’. This led the Judge to 
conclude that the contract was a ‘“relational” contract par excellence’. 
Interestingly, Dove J also found it material that:

“...the substance of the contract involved dealing with the recovered 
property of members of the public acting on behalf of a law enforcement 
agency. This required that the recovered property was itself treated with 
both honesty and integrity whilst it was being dealt with by the Claimant 

34 [2013] EWHC 111 (QB) [120].

35 ibid. at [131].

36 [2009] UKPC 10 [21].

37 [2013] EWHC 111 (QB) at [135].

38 ibid. at [139].

39 ibid. at [142].

40 ibid. at [142].

41 ibid. at [142].

42 [2014] EWHC 3011 (QB).

43 ibid. at [109].

44 ibid. at [108].

45 [2014] EWHC 2145 (Ch) at [196].

46 [2015] EWHC 226 (QB) at [175].
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and they were exercising the requirements of the contract. Thirdly, and 
related to the second point, the property which was recovered and being 
handled by the Claimant might, in some instances, require return to the 
public and therefore its treatment whilst in the hands of the Claimant 
was of the upmost importance. Fourthly, some of the vehicles which were 
recovered under the specification of the contract would themselves form 
part of the evidence for criminal investigations and potential prosecutions 
in which they might become exhibits.” 47

These three additional factors appear to go beyond the decision 
in Yam Seng in as much as they are not factors which relate to the 
relational nature of the contract, rather they are further factors 
which go to the nature or character of the underlying obligations.

In summary, the test for implying a duty to act in good faith into a 
commercial contract is no different to any other implied term and 
context is crucially important. In this regard whether the contract is 
‘relational in nature’ is likely to be of critical significance. However, 
as D&G Cars makes clear this is not the only factor and the nature 
or character of the obligations provided for by the contract need to 
be fully considered in order to determine whether, when objectively 
assessed, the parties intended that their contractual relationship 
should be governed by a general duty of good faith.

Duty to negotiate
A further interesting development in this area is in the law relating 

to a duty to negotiate in good faith. In Walford v Miles, the House of 

Lords appeared to exclude such a duty:

“...the concept of a duty to carry on negotiations in good faith is 

inherently repugnant to the adversarial position of the parties when 

involved in negotiations. Each party to the negotiations is entitled 

to pursue his (or her) own interest, so long as he avoids making 

misrepresentations. To advance that interest he must be entitled, if he 

thinks it appropriate, to threaten to withdraw from further negotiations 

or to withdraw in fact, in the hope that the opposite party may seek to 

reopen the negotiations by offering him improved terms...” 48

However, in Petromec Inc v Petroleo Brasileiro SA Petrobras (No 3)49 

Manse LJ (as he then was) distinguished Walford v Miles on the basis 

‘that in [Walford v Miles] there was no concluded agreement at all 

since everything was “subject to contract”; there was, moreover, no 

express agreement to negotiate in good faith’.50 In Petromac there 

was an express term in a complex agreement and Manse LJ held that 

in such circumstances the Court was not bound by the decision in 

Walford v Miles.51

More recently, in Knatchbull-Hugessen and others v SISU Capital Ltd52 
there was express provision for negotiations to be conducted in good 
faith during a six week exclusivity period. The Defendants sought 
to imply a term that the duty to negotiate in good faith extended 

beyond the exclusivity period and was to be implied as being in force 
during the currency of the negotiations.

Leggatt J rejected this submission on the basis that implication of 
such a term would be a plain case of rewriting the parties’ bargain.53 

However, at no point does the Judge suggest that there is any legal 
difficulty in implying a term to negotiate in good faith as opposed 
to giving effect to an express term to negotiate in good faith in the 
manner contemplated in Petromec.

A similar issue arose in Emirates Trading Agency LLC v Prime Mineral 
Exports Private Ltd 54 where Tear J had to address the question of 
whether a clause which required the parties ‘to seek to resolve the 
dispute or claim by friendly discussion’ for a period of four weeks 
prior to commencing arbitral proceedings was enforceable.

Teare J first held that a requirement to resolve a dispute by friendly 
discussions imported into the contract an obligation to do so in good 
faith and in doing so relied upon the established tests for implying a 
term into a contract.55 The judge also relied upon Leggatt J’s decision 
in Yam Seng (which he described as a ‘masterly discussion’) as well as 
decisions of the Courts of Singapore and New South Wales in arriving 
at this conclusion.

Tear J then held that such an obligation was enforceable. In doing so 
he distinguished Walford v Miles on the basis that it did not relate to 
a dispute resolution clause and that the distinction was material in 
light of public policy considerations.56

Knatchbull-Hugessen suggests that the Courts will enforce an 
obligation to negotiate in good faith and that there is nothing 
forensically wrong in seeking to imply such an obligation. Emirates 
Trading Agency LLC shows that an obligation to resolve a dispute 
by friendly discussions undertaken in good faith is enforceable and 
can, in appropriate circumstances, be implied into the contract. It is 
therefore suggested that when taken together, these two authorities 
suggest that the English Courts will, in principle, be willing to imply 
into a contract an obligation to negotiate in good faith when the 
context so requires.

Status of Yam Seng
Yam Seng broke new ground in finding that an obligation to act in 
good faith could be implied into a commercial contract. It has been 
applied in Bristol Groundschool Ltd v Intelligent Data Capture Ltd and 
others; Emirates Trading Agency LLC v Prime Mineral Exports Private Ltd 
and most recently, in D&G Cars v Essex Police Authority.

It is however a first instance decision and one which has been 
distinguished on a number of occasions. In the Medirest case, the 
Court of Appeal did not need to address the question of whether a 
duty of good faith could be implied into a contract. Jackson LJ did 
however state:

47 ibid. at [176].47

48 [1992] 2 AC 128 at 138.

49 [2005] EWCA Civ 891.

50 ibid. at [120].

51 ibid. at [121].

52 [2014] EWHC 1194 (QB).

53 ibid. at [28].

54 [2014] EWHC 2104 (Comm).

55 ibid. at [51].

56 ibid. at [59]; [63].
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“...I start by reminding myself that there is no general doctrine of “good 
faith” in English contract law, although a duty of good faith is implied 
by law as an incident of certain categories of contract: see Horkulak at 
para 30 and Yam Seng Pte Ltd v International Trade Corporation Ltd 
[2013] EWHC 111 (QB) at paras 120 – 131. If the parties wish to impose 
such a duty they must do so expressly.” 57

The final sentence of the cited passage would suggest that if parties 
wish to provide for a duty of good faith they must expressly provide 
for it. A fortiori there can be no implied duty to act in good faith.

Weighed against that observation is the fact that Yam Seng was cited 
by both Jackson LJ58 and Beatson LJ59 without criticism: a point noted 
by Richard Spearman QC sitting as a deputy High Court judge in 
Bristol Groundschool where he stated that he detected no element of 
disapproval of the decision in Yam Seng in the Medirest case.60 Equally 
importantly (and as noted above), it is a decision which has now been 
followed on a number of occasions.

As a matter of precedent Yam Seng will be applied by any court of 
first instance unless that Court is persuaded that Yam Seng was 
wrongly decided.61 Given the comments in the preceding paragraph, 
this seems unlikely and in those circumstances, it is suggested that 
until the matter is determined by the appellate courts, a duty to 
act in good faith, where the context permits, will be implied into 

commercial contracts governed by English law.

Conclusion
English law’s relationship with the doctrine of good faith appears 
to be changing over time. Whilst there is no general duty of good 
faith in English contract law, such an obligation is finding its way into 

commercial contracts both by its inclusion as an express term but 
also by implication.

On one view this is a welcome development. Party autonomy is 

enhanced by the Courts recognising and giving effect to the parties 

pre-contractual intentions. Equally, a duty to act in good faith 

promotes honesty and fair dealing between commercial operators 

which may, of itself, be seen as a desideratum.

Weighed against that is the uncertainty long associated with a duty 

to act in good faith. In Yam Seng, Leggatt J expressed the view that 

recognising a duty of good faith “involves no more uncertainty than 

is inherent in the process of contractual interpretation”.62 However, at 

least one senior member of the judiciary (speaking extra-curially) has 

expressed the view that this “treats somewhat too lightly the problems 

of diminished certainty or the amount of time that might have to be 

spent in some cases in resolving disputes as to the application of the 

good faith clause”.63

It is respectfully suggested that this is correct. The content of a duty 

to act in good faith is entirely dependent on context and context will 

change on a case by case basis. However, it is open to parties to either 

exclude or define that duty and by careful drafting, any uncertainty 

can be minimised.

JAMES HANNANT

CALL: 2013

james.hannant@guildhallchambers.co.uk

57 [2013] EWCA Civ 200 [105].

58 ibid. at [105].

59 ibid. at [150].

60 [2014] EWHC 2145 (Ch) at [196].

61 see R v Greater Manchester Coroner Ex p. Tal [1985] 1 QB 67 DC.

62 [2013] EWHC 111 (QB) at [152].

63 ‘Coming to Terms with Good Faith’ (Lecture at the Singapore Academy of Law, 26 April 2013) Lady 
Justice Arden.
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Where HMRC successfully challenges the validity of a scheme, 

scheme participants are often required to return the challenged 

tax benefit, together with not insignificant statutory interest (and 

potentially penalties), within a short period of time, or risk the 

application of further statutory interest and penalties. As most of the 

schemes are substantially leveraged, not only will the participants 

lose their anticipated tax benefit, but direct loss is also likely to 

emanate from their borrowing commitments. In addition to such loss, 

it is axiomatic that the participants could have utilised the money 

that they contributed to the failed scheme to produce a fiscally more 

advantageous result and that the full loss sustained would need to 

account for such loss.

Where a scheme has been successfully challenged, in whole or in 

part, and a participant has sustained loss, there appear to be three 

(self-evident) options available to scheme participants:

(a) Accept the loss and lick your wounds;

(b) Issue a claim, individually or collectively with others, against 

the professional adviser(s) that recommended the scheme and 

perhaps even the scheme promoters; and

(c) Issue a complaint to the professional adviser(s) that recommended 

the scheme and thereafter, if unsatisfied with the adviser’s 

response (which is, invariably, almost always the case), through 

the complaint and compensation channels administered by the 

Financial Ombudsman Service (“FOS”)3.

This article is chiefly concerned with the latter option, although 
some of the issues which arise in Chancery touch upon subject-
matter which will also be relevant to civil proceedings. Of those who 
choose to pursue either form of redress, it is fair to say that a large 
number are opting for the FOS. Whether as a result of its relative 
anonymity or its non-risk (and non-cost) jurisdiction (or, more likely, 
a combination thereof), the motivation for choosing to pursue redress 
for failed tax mitigation schemes within the FOS is sufficiently strong 
that complainants are often willing to compromise alleged loss which 
vastly exceeds the £150,000 which can be awarded by the FOS4. This 
was, indeed, the position of the complainant in Chancery.

Where a tax mitigation scheme has been successfully challenged 
and a complainant, like Sir Ian Robinson in Chancery, decides to 
pursue a complaint within the consumer-friendly jurisdiction of 
the FOS, for obvious reasons, it is preferable for the respondent to 
kick the complaint into touch on jurisdictional grounds, rather than 
to leave the matter to be determined by the FOS on a substantive/
merits basis. It is well known that the FOS operates limitation rules 
which are similar to those employed in civil proceedings5. Where 
limitation can properly be raised, this should be the first port of call 
for respondents. To date, this has been the area where respondents 
have had the greatest success.

Where limitation cannot assist, other jurisdictional arguments are 
often employed. This was precisely what occurred in Chancery. 
Up until Chancery, no reported decision had ever considered the 

Within the backdrop of considerable political and public opposition to schemes which 
are designed wholly or predominantly for the avoidance or mitigation of tax, HMRC has, 
in recent years, substantially increased its enforcement activity in relation to these 
schemes. There have been a number of high profile HMRC challenges to schemes 
whose participants have included, amongst others, celebrities and athletes who would 
(presumably) have preferred that their names were not being associated with aggressive 
tax mitigation. The recent introduction of the follower notice and accelerated payment 
regime2 will no doubt facilitate HMRC’s enforcement activities in this area.

R (on the application of Chancery 
(UK) LLP) v FOS1: Tax Mitigation 
Schemes and FOS Jurisdiction

1 [2015] EWHC 407 (Admin).

2 Part 4 of the Finance Act 2014.

3 great number of these complaints are being issued by claims management companies on behalf of 
individual complainants.

4 It is established law that a complainant who accepts an award of the FOS cannot subsequently 
pursue a claim for the balance of the alleged loss (Clark v In Focus Asset Management [2014] EWCA 
Civ 118, overruling Cranston J at first instance and supporting, although not for the same reasons, the 
approach adopted by HHJ Pelling QC in Andrews v SBJ Benefit Consultants [2011] PNLR 577).

5 DISP 2.8.1R and 2.8.2R.
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interaction of tax mitigation schemes and the FOS’ wider jurisdiction. 
The implications of the decision are potentially far-reaching, not least 
because some of the arguments raised by the respondent/claimant, 
had they been accepted, would have represented a fatal blow to 
the future consideration by the FOS of complaints relating to tax 
mitigation schemes.

In blunt terms, an average member of the public might find it rather 
unsatisfactory if they were made aware that a participant in a failed 
tax mitigation scheme could seek compensatory refuge within 
the protective umbrella of the FOS. This is especially so when one 
considers that almost all of the participants in tax mitigation schemes 
are, as one would expect, high net worth individuals who could have 
been operating under little uncertainty about what they were trying 
to achieve. Tax mitigation was either the primary or only driver for 
participating in the scheme.

On the one hand, the Government, and in turn HMRC, are 
challenging such schemes, and on the other, the FOS to date has 
shown little appetite for relinquishing its jurisdiction full-stop in 
relation to such schemes. In doing so, it could be argued that the 
FOS is indirectly encouraging the deployment of tax mitigation 
schemes. It is these arguments which, in the main, inspired the 
jurisdictional challenges in Chancery.

The Facts
The claimant was a firm of chartered accountants. It had advised 
Sir Ian Robinson (the interested party in the proceedings6) to 
participate in a film finance scheme known as a Prescience Media 1 
LLP (“Prescience”). In addition to Prescience, the interested party had 
participated in five other film finance schemes. The interested party 
made a total capital contribution of approximately £2.3m, made up 
of a combination of personal and loan capital. Prescience operated in 
a similar way to the numerous other film finance schemes which have 
been created and marketed. In his judgment, Ouseley J described the 
key features of such a scheme in the following way:

Tax incentives for the production of films were contained in the Finance 
Acts of 1992 and 1997. One feature of the relief enabled expenditure 
on production of a film to be written off upon its completion, which 
produced losses in the early years of its life. This characteristic of 
losses in the early years of trading enabled tax payers to mitigate 
income tax, using those losses. The 2007 Income Tax Act permitted an 
individual to offset those losses against income in the year of the loss or 
in the three previous years. This form of relief was known as ‘sideways 
relief’...This could be used to generate large refunds of tax paid such 
that a significant loss in year 1 of a film scheme could be carried back 
to cover most of the general income for the previous three years. The 
avoided tax would be deferred and repaid in later years...The typical film 
scheme involved a limited liability partnership...being set up to produce, 
distribute, finance and exploit the film. This LLP would be financed by 
individual members making a capital contribution typically consisting 

of 20% cash and 80% loan finance...The interest paid on the borrowing 
would be eligible for tax relief as well. The tax repayment in the light 
of those percentages would provide a tax repayment, at 40% tax rate, 
double the cash contribution7.

The availability of ‘sideways’ tax relief to Prescience members was 
eventually challenged by HMRC, and scheme members were invited 
to a reach a settlement with HMRC whereby tax relief would only be 
permitted in respect of the cash contributions but not contributions 
financed by way of loan capital. As the loan capital represented the major 
contribution, scheme members were left with a substantial balance of 
unclaimed losses which could not be set against tax from other sources. 
The terms of the settlement were such that the envisaged tax effect of 
participation in Prescience was substantially eroded.

Through a claims management company known as Rebus Investment 
Solutions Ltd (“Rebus”)8, the interested party issued a complaint 
with the claimant alleging, amongst other things, that an investment 
in Prescience was unsuitable for his requirements and should never 
have been recommended to him. The interested party’s complaint 
was predicated on Prescience being characterised as an unregulated 
collective investment scheme (“UCIS”) despite being described, 
in the scheme literature and the documentation produced by the 
claimant, as a trading partnership. The distinction is an important 
one because a trading partnership falls outside of the ambit of the 
FOS’ compulsory jurisdiction but a UCIS falls squarely within it. 
Unsurprisingly, therefore, the claimant responded to the interested 
party that his complaint could not be upheld because, amongst other 
things, Prescience was a trading partnership and not a UCIS.

Rebus eventually referred the interested party’s complaint to the 
FOS. In its reply to the FOS, the claimant (acting through its solicitors) 
raised more refined jurisdictional arguments which can broadly be 
separated into the following three categories:

(a) The complaint effectively related to the provision of tax advice, 
which was not a matter over which the FOS could exercise its 
compulsory jurisdiction;

(b) In any event, Prescience was not a UCIS because the participants 
(and, in particular, the interested party) had day-to-day control 
over the management of the property. As s.235(2) of the Financial 
Services and Markets Act 2000 (“FSMA”) stipulates that a CIS 
can only subsist where the arrangements are such that the 
participants do not have day-to-day control over the management 
of the scheme property (whether or not they have the right to be 
consulted or to give directions), if the claimant was correct on the 
day-to-day control issue, then this would have been sufficient to 
dispose of the complaint; and

(c) The FOS should exercise its discretion not to consider the 
complaint and allow the interested party to pursue his complaint 
through civil litigation (if so inclined) because: (i) The alleged loss 
was well in excess of the FOS’ compensation limit of £150,000; (ii) 
The claimant wanted the opportunity to challenge the interested 

6 An interested party who took no active part whatsoever in the proceedings.

7 At paras 11 and 12.

8 One of a number of complaints management companies that have targeted, and offered their 
services (which typically involves little more than the provision of a pro forma letter of complaint 
and liaising with the respondent to the complaint and the FOS), to the participants of failed tax 
mitigation schemes.



9

party’s evidence through cross-examination and expert evidence; 
and (iii) The interested party had the means to pursue an action 
through the courts rather than the FOS.

The adjudicator tasked with considering the complaint agreed with 
the claimant’s arguments and concluded that the FOS could not 
consider the complaint. As was his right, the interested party referred 
the matter further up to an Ombudsman. The Ombudsman issued a 
provisional decision on jurisdiction which concluded that, contrary to 
the views expressed by the adjudicator, the FOS did have jurisdiction. 
His position was reaffirmed in his final decision on jurisdiction.

The Ombudsman’s position on jurisdiction can be summarised as 
follows:

(a) Day-to-day control was a question of fact to be determined 
on the basis of the reality of how things operated and not just 
on the scheme documents alone. There was a distinction to be 
drawn between activity and day-to-day control. Even though 
the interested party had performed over 300 hours of work in 
connection with the business of Prescience9, such commitment 
went to activity and not day-to-day control (or effective 
control). More particularly, the Ombudsman was of the view that 
Prescience (and, as a consequence, most if not all film schemes) 
were designed in a such a way that any activity requirements were 
principally aimed at overcoming HMRC anti-avoidance measures. 
The Ombudsman was of the view that effective control was in the 
hands of the film industry professionals appointed by Prescience. 
In these circumstances, there was no day-to-day control and, 
therefore, Prescience was a UCIS and the interested party’s 
complaint fell within its compulsory jurisdiction;

(b) As to the question of tax advice and jurisdiction, the Ombudsman 
ruled: “Tax advice as such is not a regulated activity and so does not 
come within the scope of our compulsory jurisdiction. That is not 
however the end of the matter. Tax advice and investment advice 
are by no means mutually exclusive...An investment arrangement 
may qualify for special tax treatment and so may be considered and 
recommended for tax reasons. If however the investment is a type of 
investment that is a specified investment under [FSMA], the advice 
[will] be regulated investment advice”. If Prescience was a UCIS, 
investment advice was given (even if such advice was given in 
association with tax advice); and

(c) As to the last-ditch arguments that the FOS should exercise 
its discretion to stand itself down and let the interested party 
pursue his complaint via civil litigation, the Ombudsman: (i) 
Was not prepared to prevent the interested party from pursuing 
his complaint simply because the value of his alleged loss vastly 
exceeded the limit of compensation that could be awarded by 
the FOS; and (ii) Did not feel that the issue of day-to-day control 
involved factual issues which could only be determined fairly in 
the more formal court process.

The claimant was not prepared to wait for the FOS to reach 
a substantive decision on the merits of the interested party’s 
complaint, and decided to judicially review the FOS’ final decision 
on jurisdiction. Such a pre-emptive challenge underscores not only 
the concern clearly held by the claimant about the consumer-friendly 
nature of FOS decision-making, but also the scale of the complaints 
faced by the claimant10. The jurisdictional arguments raised in 
Chancery were of wider relevance to the other complaints made 
against the claimant.

The Decision

Can the FOS determine the limits of its 
own jurisdiction?
There was substantial argument in the judicial review about the extent 
of the FOS’ powers to determine the limits of its own jurisdiction.

The claimant contended, relying heavily on the decision of Wilkie J 
in R (Bluefin Insurance Services Ltd) v FOS11, that it was not open to 
the FOS to determine the limits of its own jurisdiction, and that the 
factual and legal issues which determined whether or not a complaint 
fell within the FOS’ compulsory jurisdiction were for the court 
to decide for itself, and not for the FOS to decide on the basis of a 
reasonable judgment, which might be wrong, let alone on the basis 
of what was fair and reasonable. The FOS, on the other hand, relying 
heavily on the decision of Sales J in R (Bankhole) v FOS12, argued that 
this was not a case which could be properly categorised as turning 
on a judgment or precedent jurisdiction (i.e. a hard-edged question 
with only one right answer, capable of being determined conclusively 
only by the court), and that the FOS was empowered to determine 
(subject, of course, to the application of traditional bases of judicial 
review) the extent of its jurisdiction having regard to the applicable 
statutory framework. The distinction is an important one and one 
which goes primarily to the ease with which a jurisdictional decision 
by the FOS can be challenged by way of judicial review (i.e. can the 
decision only be challenged if it is shown to be unreasonable, even if 
it is wrong, or is it simply sufficient, as argued by the claimant, that 
the decision was wrong, even if the FOS acted reasonably in arriving 
at its decision).

In the result, Ouseley J determined this issue in such a manner that 
represented a compromise between the parties’ contentions. Whilst 
he was clearly of the view that it was ultimately for the court to 
decide whether the FOS has acted with or without jurisdiction, this 
did not mean that the FOS did not have an important role to play in 
the fact-finding analysis and the initial decision-making process. On 
this point, Ouseley J held:

I accept the proposition that the FSMA should not be construed so as to 
make the FOS master of the limits of its jurisdiction, right or wrong13. 

9 Which included analysis of film projects, reading scripts, reviewing the key personnel involved and 

hours on learning about the film industry as a whole. The interested party also visited locations, 

film sets and screening of films.

10 There were 80 active complaints against the claimant before the FOS at the time of the judicial 

review proceedings.

11 [2014] EWHC 3413 (Admin).

12 [2012] EWHC 3555 (Admin).

13 On this point, Ouseley J further held (at para. 68): “...where the issue goes to jurisdiction in the first 

place, the leeway would have to be more clearly expressed to give the decision-maker such scope 

for deciding the limits of a statutory construction, or else the leeway would have to be obviously 

related to those matters which Parliament would have intended to leave for its judgment, such as on 

procedural matters or the exercise of its discretion not to hear a case within its jurisdiction”.



10 www.guildhallchambers.co.uk

It is for the Court to decide whether it has acted with or without 

jurisdiction. It cannot act without jurisdiction simply because its error 

was reasonable. It is a matter of statutory construction as to how the 

limits of its jurisdiction are resolved: what decisions are challengeable 

only on traditional judicial review grounds and what decisions require 

a different approach, whether one in which the court decides the law, 

finds the facts and applies the law to the facts, deciding whether the 

FOS’ decision was simply right or wrong and considering new evidence 

if it wishes, or one in which the Court decides the meaning of the words 

at issue, and the FOS finds the facts and applies the correct meaning 

in law to them as a matter of its own reasonable judgment, or one in 

which the Court decides, on the facts found by the FOS, whether the 

application of the law to them is correct rather than reasonable. Of 

course, the fact finding is subject to review on traditional grounds. 

In my judgment, as a matter of statutory construction, it is the last 

approach which applies here.14

Ouseley J was keen to emphasise that the role of primary fact-finding 

was vested in the FOS and not the courts. To this end, he observed: 

“Given that the FOS provides an informal but specialist dispute 

resolution, with its own rules, it is my view that Parliament cannot 

have intended that the High Court should act as primary fact finder on 

jurisdiction issues, especially since those issues will often overlap with 

merits issues, as they do here. Two bodies would otherwise be involved 

in considering the same issues, but on potentially different evidence...So 

I consider that the FOS must be the fact finder and that its fact finding is 

reviewable only on traditional grounds”15.

As to the practical implications of his decision on this point, Ouseley 

J had the following to say:

...I emphasise that I am not suggesting that the FOS should not 

decide on jurisdiction, if it is an issue, at the outset. That may be 

the end of the complaint or of the issue. However, although it is 

for the FOS to consider jurisdiction at the outset, if it decides that 

it has jurisdiction where that is contested, it may need to keep the 

question of jurisdiction open throughout the course of the decision-

making process. The issue may not be closed by the final jurisdiction 

decision... Where jurisdiction has been and continues to be disputed, 

the FOS must consider any evidence and argument which goes to his 

jurisdiction, until the conclusion of the case, and he should identify 

that in his decision. Second, there is obviously scope for considerable 

overlap between some jurisdictional issues and some merits issues...

This tells strongly but not necessarily in favour of the Court’s 

intervention waiting until the final merits decision, when all the facts 

are found...There is a further qualification: the issue of jurisdiction is 

not one for the fair and reasonable assessment of the FOS: the FOS 

is right or wrong. The overlap between the factual issues which go to 

jurisdiction and which go to merits should not obscure that.16

Tax vs Investment Advice
Relying on the scheme documentation, the documentation produced 
by the claimant for the interested party before he joined Prescience, 
the Perimeter Guidance in the FCA Handbook, R (London Capital 
Group) v FOS17 and the decision of the First Tier Tribunal (Tax) in 
Acornwood LLP v HMRC18, the claimant argued that an important 
distinction was to be drawn between the provision of tax advice 
and investment advice, and that the former did not fall within the 
jurisdictional competences of the FOS. The argument is an important 
in the context of tax mitigation schemes where it is clear that 
the participants have little or no expectation of ever realising an 
‘investment’ return from their participation in the scheme. Indeed, 
film finance schemes, like most other tax mitigation schemes, are 
designed with the principal aim of generating instantaneous losses 
so that loss relief can be claimed. On any view, participation in a 
tax mitigation scheme such as a film finance scheme can hardly be 
viewed as a traditional investment. The importance of the claimant’s 
argument should not be understated: if the claimant was correct, 
then the vast majority of FOS complaints relating to tax mitigation 
schemes would fall outside of the FOS’ compulsory jurisdiction. If 
accepted, the argument had the potential to be a get out of FOS 
jurisdiction free card.

Unfortunately for the claimant, Ouseley J was of the view that there 
could be no sharp distinction between tax and investment advice in 
this context. On this point, he held:

...tax advice may or may not be or include investment advice. There is no 
necessary sharp distinction requiring advice to be pigeonholed as one 
or the other, nor could such a distinction be sensibly drawn where there 
are mixed reasons behind advice...There is no dominant purpose test. 
To the extent that advice about an investment is investment advice it 
is a specified activity...The dominant purpose of the advice may be tax 
avoidance but it can still be investment advice... Where there is a risk 
that advice is unsound tax advice or that the scheme will not achieve 
its tax avoidance aim, and so where the sole or primary purpose of 
putting money into the vehicle may fail, I do not see why there can be 
no underlying investment in the tax avoidance vehicle about which 
specified advice may be given. Even if here the dominant purpose of 
the advice was tax avoidance, money was invested, repayable loans 
were taken out, returns were to repay the loans. The advice was to put 
money into a scheme. There are plenty of investments in which tax 
considerations will play a part and perhaps the most dominant part. The 
investment does not have to be for a profit in order for advice to be a 
specified activity...19

As a result, Ouseley J was of the view that the FOS had not erred in 
its approach to whether, if tax avoidance had been the purpose of 
Chancery’s advice, it was also investment advice.

14 At paras 66 and 67. Later in his judgment, Ouseley J proffered the following practical justification 
for the approach he adopted (at para. 73): “The issues facing the FOS here do not arise exclusively 
before the FOS. It would not be right to have a decision on a complaint before the FOS going one way 
on such an issue, and a decision in a civil action going the other way on what might be an action by a 
person who could have made such a complaint in relation to precisely the same scheme but who chose 
to go by action instead”.

15 At para. 70.

16 At paras 75 and 76.

17 [2013] EWHC 2425 (Admin).

18 [2014] UKFTT 416 (TC). This case involved the Icebreaker tax mitigation schemes and was widely 
publicised at the time because the scheme members included members of the pop group Take 
That. The Icebreakers schemes were similar to Prescience (and other film schemes), but included 
an additional layer of artificiality and circularity which made them particularly aggressive tax 
mitigation schemes.

19 At paras 93 and 94.
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Was Prescience a UCIS?
The claimant’s principal UCIS argument was that the members of 
Prescience had day-to-day control and, therefore, Prescience did 
not meet the statutory test for a CIS. Not only had the interested 
party dedicated a significant amount of time performing various 
tasks in relation to Prescience20, but the scheme documentation 
clearly referred to the scheme as trading partnership and not a CIS. 
In these circumstances, the claimant argued that an adviser should 
not be held responsible for advising on a scheme that, on the face of 
the scheme documents, was never intended to operate as a CIS. The 
following principles can be distilled from the available case law on the 
meaning of day-today control:

(a) The term is minded towards identifying who is or will be ‘minding 
the shop’ on a day-to-day basis21;

(b) The fact that one or more investor might have a right to be 
consulted or give directions did not mean that they had control 
over the management of the property. It is relevant to consider 
both what happens when the investment is in place and whether 
the necessary control is shouldered by those who will be 
contributing to the investment;

(c) It is necessary for each member to have day-to-day control in 
order for an arrangement not to be a CIS22. The existence of day-
to-day control could not be answered by reference to the activities 
of one member23 (a scheme, therefore, remains a CIS even if some 
participants have day-to-day control); and

(d) Day-to-day control was an issue not just to be resolved on the 
basis of the scheme documentation, but also by considering what 
happened in practice24.

Ouseley J was not persuaded by the claimant’s argument that the 
CIS assessment, vis-a-vis an adviser and a client, should not involve 
a consideration of how the scheme operated in practice. In support 
of his position, the judge pointed to the statutory language which 
defines a CIS and, in particular, the “purpose or effect” wording in 
s.235(1) FSMA. In his judgment, the judge was of the view that the 
statutory language makes the practical operation of the scheme 
relevant to show its nature.

As to the case-specific issue of whether Prescience was a CIS, the 
judge was of the view that the FOS was not wrong in concluding that 
Prescience was a CIS because not all of the participants had day-to-
day control. Like the FOS, the judge was of the view that there was a 
material distinction to be drawn between activity and control.

The Last-Ditch Arguments
These arguments were never likely to succeed, either before the FOS 
or on judicial review. As these arguments are premised on the refusal 
by the FOS to exercise its discretion not to determine a complaint 
falling within its jurisdiction (a matter which is not jurisdictional 

fact or precedent fact), the public law threshold required the FOS’ 
decision to have been irrational.

Although the judge was not prepared to determine that the FOS’ 
refusal to exercise its discretion in relation to the interested party’s 
complaint came even close to the irrationality threshold, he did 
have some sympathy for the claimant’s general concern “about 
the large number of claims, pursued at no or very little cost risk to the 
complainants, leading to sizeable compensation awards on a rough and 
ready basis, with the facts not analysed properly, in decisions lacking 
the rigour which a High Court Judge should bring”25. Despite such 
sympathy, there was little that the judge could do in circumstances 
where the FOS had not exercised its discretion irrationally.

Conclusions
Chancery illustrates the difficult task faced by those who have 
recommended clients to participate in failed tax mitigation schemes 
(or, more accurately, their professional indemnity insurers). Complaints 
to the FOS are increasing in number. Unless the respondent to such 
a complaint can rely on limitation or other clear-cut jurisdictional 
arguments, the FOS will seize and consider the complaint on its merits. 
The result in Chancery empowers the FOS to continue considering 
complaints of this nature, regardless of public perception and 
Government/HMRC initiatives to curb aggressive tax mitigation.

Chancery has, at the very least, provided some clarity on the 
boundaries of FOS jurisdiction in this area (even if those boundaries 
are wide and almost limitless). Although the decision leaves open the 
possibility that some other schemes, which might be more closely 
aligned with the artificiality and circularity of the Icebreaker schemes, 
could be considered so far removed from a specified investment that 
any advice proffered in respect of them could not be considered 
investment advice, even this might not be sufficient to ground a 
jurisdictional challenge.

Chancery also goes some way to dispelling a jurisdictional challenge 
based upon the scheme not satisfying the statutory ingredients 
of a CIS. The interested party in this case had clearly dedicated a 
substantial amount of time on scheme activities, but this was not in 
itself sufficient. It is unlikely that there will be many other complaints 
where the day-to-day control arguments could be stronger than they 
were in relation to the interested party. Perhaps more importantly, it 
is unlikely that any other film finance schemes (or other similar tax 
mitigation schemes) will have been designed in a materially different 
way to Prescience, at least in so far as trying to avoid the regulatory 
consequences of a CIS.

There are other important aspects of the decision in Chancery 
which will be of general application to both FOS complaints and 
civil proceedings. Perhaps one of the most unsatisfactory aspects 
of the decision (and the line of authorities which have considered 
the point) relates to the focal date for the CIS assessment. Where 

20 He was, in fact, the Chairman of Prescience for a period of four years.

21 Russell-Cooke Trust Co v Elliott (2001) (unreported), per Laddie J.

22 FSA v Fradley & Woodward [2005] EWCA Civ 1183, per Arden LJ.

23 Asset land Investment plc v FCA [2014] EWCA Civ 435.

24 Russell-Cooke and Secretary of State for Business Innovation and Skills v Sky Land Consultants plc 

[2010] EWHC 399 (Ch) (per David Richards J). See also Andrew Brown v Innovatorone plc [2012] 

EWHC 1321 (Comm) (per Hamblen J) and Asset Land in the Court of Appeal.

25 At para. 133.
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a complaint or a claim is between an adviser and an investor, it is 
unclear why the adviser should be responsible for advising on a CIS 
in circumstances where this only becomes clear once the scheme 
is operational. At the point of tendering advice, the adviser only 
has the scheme documentation and cannot control the eventual 
operation of the scheme if it substantively departs from the scheme 
documentation. Although Ouseley J and the FOS were both clear that 
Prescience would have been characterised as a CIS on the basis of the 
scheme documentation alone26, there will be circumstances where 
an adviser unwittingly finds that a scheme that he genuinely (and for 
good reason) characterised as a trading partnership is subsequently 
determined to be a CIS, based not upon the content of the scheme 
documentation but on the ultimate operation of the scheme.

The message for now is quite clear. Complaints emanating from 
failed tax mitigation schemes will increase and, at this time, there is 
no generic fatal blow that can be used as a jurisdictional argument. 
The story might not, however, end there. The claimant has applied for 

permission to appeal to the Court of Appeal and it may well still be 
the case that the jurisdiction of the FOS in relation to tax mitigation 
schemes is reigned in.
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CALL: 2012

jay.jagasia@guildhallchambers.co.uk

26 If this is the case, this will no doubt be the case with most if not all film finance schemes, because 

the scheme documentation is often very similar.
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Unjust Enrichment: The evolving 
treatment of indirect benefits 

Unjust enrichment claims are often easier to identify in theory than they are in practice due 
to the complicated way in which many commercial transactions are structured. Identifying 
the ‘winner’ and the ‘loser’ is straight forward enough, but identifying the passage of benefits 
such that the former can be said to have been enriched at the expense of the latter is not 
always straightforward. It is perhaps for this reason that the court has historically adopted 
a conservative approach to claims for unjust enrichment, eschewing remedies in cases 
where there has not been a direct payment or transfer of value. 

This article aims to explore how, in recent years, this traditionally 
conservative approach has fallen out of favour, with the court moving 
towards a more pragmatic (some would say sensible) approach to 
cases based on the indirect provision of benefits. The position has 
now been reached that whilst direct payments are sufficient they are 
not necessary.

Rather than provide a detailed commentary of the law on unjust 
enrichment, this article instead takes as its focus the recent decisions 
of the Court of Appeal in Investment Trust Companies (in liquidation) 
v Revenue & Customs [2015] EWCA Civ 82, and the Supreme Court 
in Bank of Cyprus v Melissa Menelaou [2015] UKSC 66. The former 
contains contains a neat illustration of the development of the rule 
over the last three years. The latter does not wholly settle the debate 
as to the precise ambit of the rule as to indirect benefits - the debate 
being whether it will only exceptionally provide a remedy, or whether 
a wider approach is to be preferred, which does not treat indirect 
benefits as falling into an exceptional category. But it does probably 
render that debate largely academic: It confirms the Courts should 
now be more firmly focused on the issue of economic reality overall, 
rather than a formalistic approach based on whether benefits were 
received directly or indirectly, and considering, more simply, whether 
there is a sufficient causal nexus or connection. 

ITC v Revenue & Customs  
– the Facts1

The ITCs were all close end investment trusts who had received 
investment management services which they had understood at the 
time, but which in fact did not, attract the payment of VAT. Following 
discovery that VAT had been wrongly charged, the ITCs sought 
repayment from Revenue & Customs of the VAT they had paid. 

Matters were complicated by the fact that (i) none of the tax had been 

paid directly to the Revenue, it had been paid to the various investment 

managers; and (ii) of every (notional) £100 that the claimants had paid 

to the managers, only £75 was passed to the Revenue; the other £25 

was deducted by the managers as a set-off for input tax they had 

paid. The ITCs though sought repayment of the full £100, arguing that 

HMRC had been unjustly enriched not just by the £75 it received, but 

also accounting treatment of the £25 input tax. 

First Instance 
The key arguments at first instance revolved around the existence, 

or otherwise, of the so-called ‘direct providers only’ rule; i.e. that 

only the direct provider of the relevant enrichment can bring a claim. 

Much of the argument focussed on the divergent academic opinions 

which suggested either an absolute direct providers rule or no such 

rule all together. 

Having pulled together the relevant strands, Henderson J adopted a 

middle approach, stating at paragraph 67 that:

“...In the first place, I agree with Mr Rabinowitz that there can be no 

room for a bright line requirement which would automatically rule out 

all restitutionary claims against indirect recipients. Indeed, Mr Swift 

accepted as much in his closing submissions. In my judgment the infinite 

variety of possible factual circumstances is such that an absolute rule 

of this nature would be unsustainable. Secondly, however, the limited 

guidance to be found in the English authorities, and above all the clear 

statements by all three members of the Court of Appeal in Kleinwort 

Benson Ltd v Birmingham City Council, suggest to me that it is preferable 

to think in terms of a general requirement of direct enrichment, to which 

there are limited exceptions, rather than to adopt Professor Birks’ view 

that the rule and the exceptions should in effect swap places ... In my 

1 For the purposes of this article the full background has been slightly truncated to leave out the 
various elements of EU taxation law that, although fascinating in their own right, have no bearing 
on common law unjust enrichment claims. 
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judgment the obiter dicta of May LJ in Filby, and the line of subrogation 
cases relied on by Professor Birks, provide too flimsy a foundation for 
such a reformulation, whatever its theoretical attractions may be, quite 
apart from the difficulty in framing the general rule in acceptable terms 
if it is not confined to direct recipients.”

Henderson J then attempted to elucidate a governing principle for 
when exceptions to the ‘direct providers only’ rule should be allowed, 
stating at paragraph 68 that:

“The real question, therefore, is whether claims of the present type 
should be treated as exceptions to the general rule. So far as I am aware, 
no exhaustive list of criteria for the recognition of exceptions has yet 
been put forward by proponents of the general rule, and I think it is safe 
to assume that the usual preference of English law for development in 
a pragmatic and step by step fashion will prevail. Nevertheless, in the 
search for principle a number of relevant considerations have been 
identified, including (in no particular order): 

a) the need for a close causal connection between the payment by the 
claimant and the enrichment of the indirect recipient; 

b) the need to avoid any risk of double recovery, often coupled with a 
suggested requirement that the claimant should first be required to 
exhaust his remedies against the direct recipient; 

c) the need to avoid any conflict with contracts between the parties, and 
in particular to prevent “leapfrogging” over an immediate contractual 
counterparty in a way which would undermine the contract; and 

d) the need to confine the remedy to disgorgement of undue 
enrichment, and not to allow it to encroach into the territory of 
compensation or damages.”

Applying these principles, Henderson J found that there was a 
sufficiently close causal connection between the payment of VAT 
by the ITCs and the receipt of a benefit by HMRC that the latter 
had indeed been enriched at the expense of the former. The door 
was therefore opened to broad based exception determined by a 
qualitative assessment of the causal nexus rather than a narrow legal 
analysis of the source of payment. 

Subsequent Developments in 
the Court of Appeal
The first instance decision in ITC v Revenue & Customs was swiftly 
followed by three decisions in the Court of Appeal (Melissa Menelaou 
v Bank of Cyprus,2 TFL Management Services v Lloyds Bank,3 Relfo Ltd v 
Varsani,4) which all engaged issues of indirect benefits in the context 
a factually diverse unjust enrichment claims. 

Menelaou v Bank of Cyprus was a lender’s claim to be subrogated to 
a vendor’s lien. The case was complicated though by the fact that the 

lender did not actually advance any funds, instead agreeing to release 
its security on property A (owed by the Menelaou parents) in favour 
for a security for property B (to be purchased for Melissa from the sale 
proceeds of property A). Perhaps predictably, the charge on property 
B turned out to be unenforceable with Melissa’s signature having been 
forged on the deed. 

At first instance the Bank’s claim failed, the judge ruling that Melissa 
had not been enriched at its expense as property B had not been 
purchased with money supplied or owned by the Bank. The Bank had 
no tracing claim and could not claim to be the direct provider of the 
benefit that Melissa had received. 

This narrow approach was rejected by the Court of Appeal who 
held that they were able to look at the economic reality of the 
situation when assessing whether Melissa had been enriched at the 
Bank’s expense.5 Looking at this economic reality, it was clear that 
Melissa would not have been obtained property B without the Bank’s 
agreement to release the security on property A. There was therefore 
a “sufficiently close causal connection” between one and the other for 
a claim in unjust enrichment to be made out.6 

Interestingly, the Court of Appeal in Menelaou did not state that 
they were applying an exception to the general rule and did not go 
on to apply the other four relevant considerations that Henderson J 
had developed. The decision was reached simply on the basis of the 
causal connection between the Bank’s loss and Melissa’s gain. 

The decision was appealed to the Supreme Court7, and the decision of 
the Supreme Court is discussed further below. 

The next Court of Appeal decision was TFL Management Services v 
Lloyds Bank. This involved slightly unusual circumstances. TFL had 
brought a claim for sale commission against a third party, which 
had failed on the basis that the commission was in fact owed to a 
company over which Lloyds had a debenture. When Lloyds obtained 
the commissions through the use of its security, TFL brought a claim 
for the cost of its proceedings against the third party, arguing that 
Lloyds had been enriched by its (unsuccessful) actions.8

The main issue on the appeal concerned the scope of the defence 
of incidental benefits which prevents a claim where the defendant’s 
enrichment is an incidental benefit of an action taken by the defendant 
in furtherance of its own interests. This ground having been decided 
in favour of the claimant, the court went on to consider whether, in 
the circumstances, and bearing in mind the incidental nature of the 
benefit, Lloyds could have been said to be enriched at TFL’s expense.

Addressing the question of indirect benefits, the Court of Appeal was 
happy to adopt as their starting point Henderson J’s four relevant 
considerations (as set out above). They were clear the relevant 
considerations were no more than that; they were not rigid principles 
such that a failure to comply with one or more would necessarily be 
fatal.9 Perhaps more importantly, the Court of Appeal were unwilling 

2 Melissa Menelaou v Bank of Cyprus UK Ltd [2013] EWCA Civ 1960

3 TFL Management Services Ltd v Lloyds Bank Plc [2013] EWCA Civ 1415

4 Relfo Ltd (in liquidation) v Varsani [2014] EWCA Civ 360

5 See paragraph 36 of the judgment in particular.

6 See paragraph 42.

7 The appeal was heard on 17th and 18th of June 2015

8 This is a slight simplification of the facts, the third party having been pursued by another company 
from whom the rights to any claim against Lloyds were assigned to TFL. 

9 Interestingly, the Court of Appeal cited the view of the editors of Goff & Jones (see paragraph 
51) who are usually seen as at the more liberal send of the spectrum so far as indirect claims 
are concerned. The authors would see reliance on them as opposed to other academics such as 
Andrew Burrows (whose so-called middle way most closely mirrors the approach of Henderson J 
in ITC) as indicative of the direction in which the Court of Appeal is heading.
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to find that the 2½ year gap between the conclusion of the initial 
litigation and Lloyd’ receipt of a benefit prevented a causal connection 
from being made out.10

Relfo Ltd v Varsani was a rather unusual and murky case. One of R’s 
former director’s had close links with the family of V. The director 
caused R to make a transfer of £500,000 into the Latvian bank 
account of an unrelated company, with the transfer rendering R 
insolvent. The same day, a Lithuanian company paid the US dollar 
equivalent of £500,000 into V’s bank account. The implication – 
though no direct proof was found – was that the payment to V had 
been engineered by the director as part of a wider scheme to make 
good trading losses caused to V’s family. 

Although the case was determined on the basis of a proprietary 
claim to trace the funds from R to V, the decision of the Court of 
Appeal contains an interesting analysis by Arden LJ of the law relating 
to indirect benefits. Having analysed the relevant case law, Arden 
LJ commented at paragraph 95 that the law is moving away from 
a ‘direct providers only’ rule with exceptions, and towards a general 
principle that:

“Overall the court must find that there is a sufficient link between the 
formation of the transaction whereby the claimant conferred a benefit 
on the direct recipient (or was entitled to receive a benefit) and the 
transaction under which the defendant obtained a benefit to make the 
enrichment unjust.... Moreover, in deciding whether there is a sufficient 
link, the court will look at the substance and not the form.”

Although these comments were strictly obiter and were not adopted 
by either Gloster LJ or Floyd LJ (they refused to be drawn on the 
formulation of general principles) they were not challenged and are, 
in the writers’ view, the correct summary of the current trajectory 
of the law, as endorsed by the Supreme Court in Bank of Cyprus v 
Menelaou. It is worth stating though that it is clear from all three 
judgments in Relfo that any broadened test will not be as wider 
as mere ‘but for’ test of causation; a greater qualitative degree of 
connection will be required.11

ITC in the Court of Appeal
The arguments on appeal were much the same as at first instance. 
Unfortunately for Revenue & Customs though, the intervening 
decisions in Menelaou, TFL and Relfo in the Court of Appeal made it 
almost impossible to argue that Henderson J had taken too liberal an 
approach. 

Following the earlier decisions in Menelaou, TFL and Relfo, the Court 
of Appeal (Patten LJ giving the leading judgment) had no hesitation in 
accepting that indirect benefits could be sufficient to found a claim 
for unjust enrichment.12 The court were also clear that these three 
decisions had disavowed previous attempts to produce exhaustive 

lists of when exceptions would be available in favour of consideration 
of the facts of individual cases.13

Unfortunately though, the Court of Appeal was unwilling to go as far 
as to lay down comprehensive guidance on when indirect benefits 
would and would not be sufficient, echoing the earlier reluctance in 
both TFL and Relfo. At paragraph 68, Patten LJ explained that he was 
worried about moving to a general principle prematurely, echoing the 
comments of Lord Goff in his lecture “The Search for the Principle” 
that the court should guard against “the temptation of elegance” 
because “the law has to reflect life in all its untidy complexity”. That 
said Patten LJ he did not seek to row back from Arden LJ’s view in 
Relfo that the various exceptions did indeed seem to be linked by a 
single underlying principle.14

As a concluding point, Patten LJ made clear that whilst the court 
was able to able to look at the economic and commercial reality of 
the situation when looking at the causal connection between the 
expense and the gain, it should take a similarly broad view to other 
considerations such as the need to ensure the unjust enrichment 
claims did not undermine the contractual relationship between 
the parties, or seek to leapfrog third parties in a way that would 
undermine the contract.15

Bank of Cyprus v Melissa 
Menelaou in the Supreme Court
The Supreme Court judgment in Menelaou was handed down on 4 
November 2016 The Supreme Court dismissed the appeal, and upheld 
the decision of the Court of Appeal, which recognised a remedy in 
favour of the bank - namely that it should be entitled to be subrogated 
to the unpaid vendor’s lien. Lord Clarke gave the principal judgment.

At paragraph 18 of his judgment he noted that this was clearly a case 
of unjust enrichment. He noted that in Benedetti v Sawiris [2013] 
UKSC 50, [2014] AC 938 the Supreme Court recognised that it is now 
well established that the court must ask itself four questions when 
faced with a claim for unjust enrichment: (1) Has the defendant been 
enriched? (2) Was the enrichment at the claimant’s expense? (3) Was 
the enrichment unjust? (4) Are there any defences available to the 
defendant? See, for example, Benedetti at para 10, following Banque 
Financière de la Cité v Parc (Battersea) Ltd [1999] 1 AC 221 per Lord 
Steyn at 227 (and per Lord Hoffmann to much the same effect at 234).

As to issue (1) the issue of enrichment was not difficult to identify 
here: Melissa Menleaou had, if no remedy was granted, clearly 
benefited by the sum freed up by the release of the Bank’s security, 
which helped her to discharge the obligation to pay the vendor of the 
new property. As to issue (2), was the enrichment at the claimant’s 
expense? This was the critical issue. Lord Clarke thought the answer 
was plainly yes (paragraph 24). He rejected a formalistic approach 

10 Although only decided on summary judgment basis, the authors regard the views of Floyd LJ 
as illustrative of the broader direction in which the court is moving. Potentially allowing such a 
significant gap moves us much closer to a ‘but for’ test of causation.

11 See paragraphs 79, 109 and 115.

12 See paragraph 66 of the judgment of Patten LJ

13 See paragraph 67

14 See paragraph 96 of her judgment in Relfo

15 See paragraph 68.
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(paragraph 26), echoing earlier observations of Lord Steyn in Banque 
Financiere. Those observations were also followed (in the context of 
the principle of res inter alios acta or collateral benefits) by the Court 
of Appeal in Lowick Rose LLP v Swynson Ltd [2015] EWCA Civ 629. 

On causation, Lord Clarke rejected the submission that there must 
be a direct payment by the Bank to Melissa. He held that whilst such 
a requirement would be sufficient it was necessary because it would 
make matters too rigid. He confirmed that he considered the test was 
best simply put as (paragraph 27): “whether a particular enrichment is 
at the expense of the claimant depends upon the facts of the case. The 
question in each case is whether there is a sufficient causal connection, 
in the sense of a sufficient nexus or link, between the loss to the Bank and 
the benefit received by the defendant, here Melissa.” He did not finally 
decide the issue of whether the court approach is a narrow test, with 
exceptions, or a broader approach, but tentatively suggested there 
should be no presumption either way (paragraph 32) as to the correct 
starting point.

Lord Neuberger gave a concurring judgment, and noted that it 
was difficult to identify a better remedy to remove the unjust 
enrichment on the facts of the case, though he expressly left open 
the possibility that the Bank might have had a direct personal 
claim against Melissa Menelaou.

Lord Carnwath agreed with the decision but arrived at it by a different 
route: by the application of traditional principles of subrogation and 
on the basis that there was a clear tracing link, based on principles set 
out in Boscawen v Baja.

Discussion
Following ITC and Menelaou it could not be clearer that there is no 
longer a ‘direct providers only’ rule in unjust enrichment claims, 
and that the exceptions to the general principle will be based on 
economic and commercial realities rather than predetermined classes 
of exceptional cases. Claims may in appropriate circumstances be 
brought not simply by indirect recipients’ of money but also cases 
where there is the indirect provision of ‘value’ in the wider sense of 
the term. This can include both the loss of security by the transferor, 

and cases where the ultimate transferee does not actually receive 
money or money’s worth. 

It remains sensible to approach claims in respect of indirect benefits 
with more caution than direct benefit cases, but it is not necessary 
to approach them on the basis they are an exception to the general 
rule. In determining whether indirect benefits have a sufficient causal 
link is a question of fact in each case. Whilst treating his observations 
as to indirect benefits being exceptional with some caution, a useful 
practical starting point remains the four ‘relevant considerations’ 
identified by Henderson J in the ITC case. The application of these 
consideration is though subject to the observations in: (i) TFL and 
Menelaou that they are not rigid principles and that a failure to meet 
more than one will necessarily result in failure; and (ii) ITC that if one 
is considered on a broader basis then the others must be as well; and 
(iii) that ultimately the test is whether there is a “sufficient causal 
connection” (Menelaou). 

The Supreme Court has now endorsed a move towards a general 
principle based on the sufficiency of the causal connection between 
the transactions giving rise to loss and gain respectively. This is not 
simply a ‘but for test’ (albeit some academics, such as Goff & Jones 
have suggested this route), but one requiring a form of qualitative 
assessment based on a broader analysis of the economic and 
commercial realities of the situation.16

HUGH SIMS QC
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hugh.sims@guildhallchambers.co.uk

JAMES WIBBERLEY
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16 This may be said to be a neat counterpoint to the Supreme Court’s decision in Prest v Petrodel 
Resources Ltd [2013] UKSC 34, where Lord Sumption adopted the earlier comments of Goff LJ in 
Bank of Tokyo Ltd v Karoon (Note) [1987] AC 45 at 64 that “we are concerned not with economics 
but with law.”
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As an advocate it is rarely pleasurable to enter the courtroom with one hand tied behind 
your back. This must be a fairly common experience for criminal and family practitioners 
representing particular classes of clients. For the commercial practitioner the experience 
is less familiar, although since the financial crisis of 2007-8 where an advocate for an 
investor faces an advocate for a bank the former may find himself with two hands bound 
as a the result of a wrong turning in the common law.

Banks, the judiciary and 
“documentary fundamentalism”

Reading many banking law textbooks one is struck by how the 

academics and practitioners who were drawn to write in the field are 

affected by a version of Stockholm syndrome. Rather than starting 

from the position that banks wield significant social and economic 

power – are essential cogs in the machinery of commerce and 

finance, and are subject to unique systemic risks – many texts appear 

regretful about the legislation and regulation which restricts banks’ 

autonomy. Sir William Blair’s insightful Principles of Banking Law 

stands as a noteworthy exception, but most banking texts provoke 

the conclusion that banking law is too important a matter to be left 

to self-styled banking lawyers. More worryingly, the perception that 

banks need protection from the unjustified claims of disgruntled 

customers appears to infect a significant number of cases in the 

Senior Courts. I have described this phenomenon in my writings 

as “documentary fundamentalism”, but that may if anything be an 

understatement.

For individual retail customers of financial services firms with 

a complaint the playing field is now significantly tilted in their 

favour by legislative and regulatory rules. Since 1988 under various 

enactments and under the watchful eye of successive regulators (the 

Financial Conduct Authority being the current incarnation) detailed 

conduct of business rules for investment business (and subsequently 

for mortgage, insurance and banking business) have provided that 

certain minimum decencies apply. At the very least efforts should be 

made to ensure any financial product is suitable for that customer, 

and that the risks and downsides should be understood. Critically 

these rules cannot be contracted out of, and a cheap and accessible 

route to redress for claims up to £150,000 is provided by the statutory 

Financial Ombudsman Service.

Once one steps outside of that protective bubble of mandated 

regulation the modern common law has adopted a red in tooth and 

claw approach to investor claims, wholly at odds with our traditional 

approach to contractual disputes. Much of the problem stems from 

the exotic derivative products which banks both (in the jargon) 

“manufactured” and “retailed” to their commercial customers, 

and which were obviously significant profit centres for their capital 

markets divisions. The mis-step in the common law started with 

the notorious Court of Appeal authority of Peekay v ANZ (2006) 

which denied redress to wealthy Middle Eastern investors where a 

misrepresentation that the product had a proprietary basis (and was 

not purely contractual) was controversially held not to have induced 

the decision to invest. To add insult to injury the Court invented on 

the flimsiest of authority a new doctrine of contractual estoppel 

which gave super-charged effect to bank boilerplate clauses. Such 

small print routinely recites that no advice has been given and that 

no statements have been made during negotiations (what a curious 

sales process that must have been). The clear intention is that 

wherever possible the bank is held not to be an advisory relationship 

with its customer, and certainly not – heaven forfend – in a fiduciary 

relationship with its customer. In the absence of “no advice” and “no 

representations” clauses nearly every modern commercial contract 

with near equal implausibility insists that if any representations have 

been made during negotiations they have not been relied upon, and 

that nothing outside the four corners of the contract has any legal 

effect. A signature alone on the bank’s terms was sufficient to give 

rise to this new species of estoppel in Peekay.

Like many outrageous propositions it was greeted with incredulity. The 

learned editors of Chitty of Contracts preferred to think the Court was 

referring to the well-established doctrine of estoppel by convention. 

However the collapse in emerging market debt which lay behind 

Peekay spawned another Court of Appeal authority – Springwell 

Navigation (2010) – which entrenched the new doctrine of contractual 

estoppel, and confirmed that none of the usual requirements of 

representation, reliance or unconscionability were required to give it 

effect. The US investment bank JP Morgan Chase had wooed a wealthy 

Greek shipowning family business to provide both private banking and 

investment advisory services. The company found itself heavily over-

exposed to emerging market debt during the crisis. Reading the massive 

first instance judgment one can see that the investor was at least partly 

the author of its own misfortune in buying into an unbalanced portfolio. 

However inevitably the bank relied upon the virtual boilerplate world 

whereby it was providing no investment advice, the investor had not 
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relied on any statements made during negotiations, and that the 

investor was relying on other advisers (what, another investment 

bank?) in making investment decisions. The doctrine of contractual 

estoppel gave full effect to these untruthful propositions. The Court of 

Appeal was content that banks could play the role of Petruchio in The 

Taming of the Shrew and insist that the sun was the moon, whatever the 

true cosmological position.

Whilst Peekay and Springwell concerned multi-millionaire companies 

making unwise investment decisions for whom there may be limited 

sympathy, the doctrine which these decisions spawned is now 

potentially in play in every litigated commercial or financial dispute. 

Each “entire agreement” clause, “non-reliance” clause (or its uglier 

sister, the “no representations” clause), and each clause representing 

that agents of the firm have no authority to say or do anything, has 

full effect to re-write history based on a signature alone, subject only 

to the limited assistance afforded by the Unfair Contract Terms Act 

1977 where one party is dealing on the other’s standard terms, which 

judges rarely deploy in such commercial disputes.

The field in which contractual estoppel is doing the most obvious harm 

is in the mis-selling of derivatives (or in the jargon of the regulator, 

“interest rate hedging products” or “IRHPs”) to Britain’s small and 

medium-sized businesses (SMEs) on an industrial scale by out leading 

banks. It would seem that it became routine to make entry into an 

IRHP became a routine condition of commercial lending. Sometimes 

derivative features were embedded into commercial loans. A review 

into the process was agreed between the banks and the FCA and 

some 40,000 of these toxic sales are subject to the Review. Some 

of the more egregious products were acknowledged to be unsuitable 

for SMEs per se. For other IRHPs the focus of the Review is on the 

sales process. Were customers informed of the eye-watering “break 

charges” – routinely six figure sums – which would apply on early 

termination by the customer? Were the risks and features properly 

explained? Did the IRHP match the amount and duration of lending 

facilities, or was the customer “over-hedged”? In the act of contrition 

which is the Review each of the banks are accepting that over 90% of 

IHRP sales to SMEs were mis-sales.

However where IRHP cases have come before the Courts surprising 

conclusions have been reached. In Green v Rowley v RBS (2012) the 

investors’ entirely orthodox argument was that the regulatory duties 

of providing suitable advice would be mirrored by a duty of care in 

negligence in like terms. The startling conclusion of the Court of 

Appeal was that the existence of a time-barred claim for breach of 

statutory duty precluded the very existence of a common law duty 

of care. The proposition that a duty would be on the same terms was 

greeted sceptically despite a stream of authority in favour of such 

an elementary proposition. If one asked an expert witness what the 

competent financial practitioner should have said when selling an 

IRHP the answer would be the same whether the duty was expressed 

as statutory, contractual or common law.

The widespread deployment of boilerplate clauses by banks and 

others is intended to negate any advisory or fiduciary relationship 

which might otherwise arise on the particular facts of a transaction. 

This judicial willingness to readily disapply fiduciary standards is 

wholly out of tune with the zeitgeist.

The Government-appointed Kay Review (2012) on improving “long-

termism” in investment markets identified the fiduciary standard as 

the benchmark for financial markets where a firm provided advice or 

exercised discretion, all the way down chains of intermediation. Kay 

also considered the fiduciary standard should apply irrespective of 

client classification, and should not be capable of being contracted 

out of. The Government has asked the FCA to examine the extent 

to which the current regulatory regime conform to these high 

standards. It has recently fallen to the Law Commission in its paper on 

investment intermediaries (2014) to point out how far the common 

law (regulation aside) falls short. So economists and politicians 

assume that the courts will assume the role of imposing certain 

minimum decencies on the parties and will police such bargains in the 

name of the fiduciary standard expected of trusted advisers. However 

the courts have not merely shirked their traditional task of standard 

setting in the investment and banking sectors, they have gone to the 

other extreme of permitting financial firms to routinely deploy a “get 

out of jail free” card via the doctrine of contractual estoppel. Shorn 

of any requirements of representation, reliance or unconscionability 

this illegitimate doctrine lacks any indicia of traditional estoppels. 

It appears to be little more than a super-charged version of the 

“signature rule” as canonized in L’Estrange v Graucob (1934) and 

celebrated by the Court of Appeal in Peekay. We should not forget 

that as talented a lawyer as the late Lord Denning was both successful 

counsel for the company insisting on its one-sided standard terms in 

L’Estrange, and wise enough to chastise the decision as part of the 

“bleak winter for our law of contract” in his swansong judgment in 

George Mitchell v Finney Lock Seeds (1983). We need to capture some 

of that judicial robustness when faced with small print which insists 

that contracts spring into being with no preambles.

It is also noteworthy reading financial services cases how thin the 

classes of materials cited to, or relied on, by judges is. Statute, 

regulations and cases. One hardly ever sees reference to the 

consultation papers and policy statements of the financial regulators, 

or of Her Majesty’s Treasury, or the Law Commissions’ work, 

including on general contract matters such as unfair terms or the 

ineffectivemess of entire agreement provisions. Responsibility lies 

with the Bar to improve the quality of submissions to ensure that 

the judiciary is able to re-orientate itself so that it can play a vital 

role in standard setting for our financial institutions, which will allow 

the banks and other firms to re-invent themselves as reputable 

businesses. The excision of the doctrine of contractual estoppel by 

the Supreme Court at the earliest opportunity is a vital first step.

GERARD MCMEEL
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Tidal Energy Ltd v Bank of 
Scotland Plc [2014] EWCA Civ 
1107; [2015] 2 All. E.R. 15

Banking procedures:  
CHAPs transfer
Tidal Energy Ltd (“TEL”) had instructed BoS to pay one of its suppliers 
using the clearing houses automated payment system (CHAPS). 
TEL had named the customer and the receiving bank correctly on 
the CHAPS transfer form but entered an incorrect bank account 
number and sort code, which corresponded with the account of an 
unconnected third party. The receiving bank, in accordance with 
banking practice, did not check the name on the account to confirm 
that it corresponded with the supplier’s name. TEL claim seeking to 
recover the payment from BoS was dismissed at first instance by HHJ 
Havelock - Allan QC., TEL appealed on the issue of whether, on the 
proper construction of the CHAPS transfer form, a remitting bank 
was authorised to debit a customer’s account only when the payment 
was made to an account matching all four identifiers of sort code, 
bank name, account number and customer name.

The majority of the Court of Appeal (Floyd L.J dissenting) held that, 
subject to any contrary express terms, a customer who used CHAPS 
was taken to contract on the basis of the banking practice that 
governed CHAPS transactions. On the evidence, there was a clear 
and settled practice that the receiving bank in a CHAPS transaction 
did not check the beneficiary’s name for correspondence with the 
other identifiers (with sound commercial reason, such manual 
checking being impossible within the required 1.5 hour timescale 
for the transfer). Thus a customer who had named a beneficiary 
correctly but entered an incorrect sort code and account number on 
the CHAPS form could not recover the completed payment from the 
remitting bank.

Permission to appeal was granted to TEL by the Supreme Court on 15 
December 2014 but no date had been fixed at the time of publication.

(Neil Levy acted as junior counsel for BoS).

Surehome Limited v Barclays 
Bank Plc [2015] EWHC 2277 (QB)

Banks’ duty of care: swap review
The claimant applied for permission to amend its claim for swap 
mis-selling to plead an alternative claim in contract and tort that 
the bank had owed it a duty of care to implement properly the swap 
review process which the bank was required by the Financial Conduct 
Authority to undertake.

The proposed amendment to plead a claim in contract was disallowed 
for lack of consideration, but the claim in tort merited argument at 
trial, especially because if a duty of care did not exist, customers who 
had not sued pending the review, might otherwise be out of time to 
sue when the outcome of the review produced an unacceptable offer 
of redress.

(John Virgo acted for the claimant)

Swynson Ltd v Lowick Rose LLP 
[2015] EWCA Civ 629

Assessment of damages: 
collateral benefit
The claimant lender had advanced a loan of £15 million to facilitate a 
management buyout in reliance on a due diligence report conducted 
by the defendant accountants. The due diligence report was prepared 
negligently, and the borrower suffered from a severe shortfall in its 
working capital and, despite further loans, it eventually collapsed. 
In order to prevent unfavourable tax treatment, the owner of the 
claimant lent sums to the borrower to allow it to repay the majority 
of its indebtedness to the claimant. This, the defendant argued, 
operated to reduce the claimant’s loss to £3 million.

The majority of the Court of Appeal (Davies LJ dissenting) held that 
the first instance judge (Rose J) had been correct to disregard the 
effect of the refinancing exercise as res inter alios acta.

As the borrower’s repayment had not been made in the ordinary 
course of business, the sums repaid by the borrower were collateral 
to the loss caused by the breach of duty and did not reduce the 
compensation recoverable. Further, this was not a case where the 
defendants could establish the claimants had been unjustly enriched. 
Thus the claimant could recover the money lent notwithstanding 
that most of it had been repaid.

(Hugh Sims QC and James Wibberley acted for the Claimant)

Case digests
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Freezing Injunctions: Supreme 
Court clarification of standard 
form order

JSC BTA Bank v Ablyazov 
[2015] UKSC 64 (judgment 
delivered on 21.10.15)
The Supreme Court, reversing the Court of Appeal, has held that the 
extended definition of assets in paragraph 6 of the current standard 
form Commercial Court freezing order includes proceeds of loan 
agreements to which a defendant was party.

The facts
The relevant injunction was granted by Teare J in2009 in the course of 
litigation between JSC BTA Bank (“the Bank”) and its former chairman 
and majority shareholder (“A”) who was alleged to have presided over 
the misappropriation of over US$10 billion of the Bank’s monies for 
his own personal benefit.

The Bank began 11 sets of proceedings in this jurisdiction (to which 
A had fled) seeking compensation of c US$6 billion. Ultimately the 
Bank obtained judgments against A in 4 cases in a aggregate sum of 
US$4.4 billion, all of which remained unsatisfied.

The Bank’s Freezing Order (at paragraph 4) restricted A from disposing 
of etc assets up to a value of £451,130,000 and included (at paragraph 
5) the following provision (taken from what is now paragraph 6 of the 
standard Commercial Court form in use since 2002)

Paragraph 4 applies to all of the respondents’ assets whether or not 
they are in their own name and whether they are solely or jointly 
owned and whether or not the respondent asserts a beneficial 
interest in them. For the purpose of this Order the respondents’ 
assets include any asset which they have power, directly or indirectly, 
to dispose of, or deal with as if it were their own. The respondents are 
to be regarded as having such a power if a third party holds or controls 
the assets in accordance with their direct or indirect instructions.

The form of injunction contained the usual exceptions as to expenditure 
on ordinary living expenses (£10,000 per week was permitted) and a 
reasonable amount on legal advice and representation.

The issues for determination (essentially questions of construction of 
the Freezing Order) were: (1) whether A’s right to draw down under 

certain loan agreements was an “asset” within the meaning of the 
Freezing Order; (2) if so, whether the exercise of that right by directing 
the lender to pay the sum to a third party constituted “disposing of” 
or “dealing with” or “diminishing the value” of an “asset”; and (3) 
whether the proceeds of the loan agreements were “assets” within 
the meaning of the extended definition in paragraph 5 of the Freezing 
Order on the basis that A had power “directly or indirectly to dispose 
of, or deal with [the proceeds] as if they were his own”.

The relevant loan agreements (all of which were entered into by A 
after the making of the Freezing Order1) had been fully drawn down 
and A had directed various payments from the proceeds including (i) 
over US$16m to his former solicitors (Stephenson Harwood); (ii) c 
US$500,000 in relation to a property on Bishop’s Avenue2 in London, 
(iii) c US$119,000 to corporate service providers associated with A; 
and (iv) c US$390,000 to lawyers acting for other defendants to the 
Bank’s claims.

In October 2011 the Bank applied (amongst other things) for 
declarations that (i) A’s rights under the loan agreements were 
“assets” for the purposes of the Freezing Order and (ii) any drawings 
under the loan agreements could only be lawfully made pursuant to 
the exceptions provided for in paragraph 9 of the order.

At first instance3 Christopher Clarke J determined the first and second 
issues against the Bank and in respect of the third, concluded that the 
wording of the Freezing Order was ambiguous.

The Court of Appeal (Rimer, Batson and Floyd LJJ) dismissed the 
Bank’s appeal4.

In the Supreme Court the only reasoned judgment was given by Lord 
Clarke JSC (with whom Lord Neuberger, Lord Mance, Lord Kerr and 
Lord Hodge agreed). There was no challenge to the Freezing Order 
on appeal in the sense of suggesting it ought never to have been 
made. The sole question was as to its proper construction. A was not 
represented in the Supreme Court but the court did have the benefit 
of submissions from advocates to the court as well as from counsel 
for the Bank.

As to the relevant principles engaged when construing a freezing 
order, Lord Clarke rejected as irrelevant what Beatson LJ had referred 
to as “the flexibility principle” (the need to need for the court to be 
able to deal with new situations and new ways used by sophisticated 

1 See the judgment of Beatson LJ (at [8]) in the Court of Appeal [2013] EWCA CIv 928; [2014] 1 
WLR 1414.

2 Often referred to a “Millionaires’ Row”.

3 [2012] EWHC 1819 (Comm); [2012] 2 All ER (Comm) 1243.

4 [2013] EWCA Civ 928; [2014] 1 WLR 1414.
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and wily operators to make themselves immune to the courts’ orders 
or deliberately to thwart their effective enforcement). Lord Clarke 
did, however, endorse a restrictive approach to construction (on the 
basis that the penal consequences of breach meant that a freezing 
order should be clear and unequivocal). He also agreed with Beatson 
LJ’s observation in the Court of Appeal that strict construction was 
an aspect of the “great circumspection” with which Lord Mustill 
(in Mercedes Benz AG v Leiduck [1996] AC 284,297) stated that the 
jurisdiction to grant freezing orders should be exercised, adding that 
one of the reasons for this principle was, as Lord Clarke saw it, the risk 
of oppression.

After noting (at [20]) the purpose of a freezing order identified in 
many cases, namely to stop the injuncted defendant from dissipating 
or disposing of property which could be the subject of enforcement 
if the claimant goes on to win the case it has brought ( but not to 
give the clamant security for its claim) (or what Beatson LJ had 
referred to as “the enforcement principle”), Lord Clarke went on (at 
[21]) to observe that the expression “assets” was capable of having a 
wide meaning which could, for example, extend to choses in action. 
A freezing order must, however, like any document, be construed 
in its context (including its historical context, and specifically the 
development of the relevant clauses in the standard form orders).

Paragraph 5 of the Freezing Order considered by the Supreme Court in 
JSC BTA Bank was, as Patten LJ noted in the Court of Appeal, different 
from the standard forms of order in the CPR up to 2002 in respect 
of assets both within the jurisdiction and outside it. Although both 
forms of order restrained a defendant from disposing of or dealing 
with his assets whether in his own name or not and whether solely or 
jointly owned, the pre 2002 formulation did not include the extended 
description of assets contained in the last 2 sentences of paragraph 
5 (ie “whether the respondent is (or respondents are) interested in 
them legally, beneficially or otherwise”) now appearing in the form 
of freezing order in the Commercial Court Guide (at paragraph 6).

Lord Clarke returned (at 34]) to the importance of context when 
construing freezing orders and noted that the origin of the Mareva 
jurisdiction was consistent with the enforcement principle. His 
lordship went on to observe that in its historical context the word 
“asset” was prima facie part of a fund which would be available to 
the judgment creditor and cases and legal writings showed a settled 
understanding that borrowings were not covered by the standard 
form order.

After describing examples from different areas of law where choses in 
action had been viewed as assets as of “little assistance”, Lord Clarke 
held (at [38]) that the authorities relied upon by the Bank did not 
support the proposition that the respondent’s right to draw down 
the loans was an asset within the meaning of the Freezing Orders 
as originally drafted. Although it was open to the Supreme Court to 
reverse such decisions, they had stood for many years and clarity 
and certainty were important in the context of penal orders. He 
therefore answered the first question in the negative. That answer 
was, however, given on the basis that the word “asset” was construed 
without reference to the extended definition in the second sentence 
of paragraph 5. If that was correct, said his lordship, he did not think 
that anything the respondent had done amounted to disposing of, 
dealing with or diminishing the value of “assets” as that word had 

been construed in the original forms of freezing injunction; that is 
without reference to the extended definition in the second sentence 
of paragraph 5 of the freezing order (paragraph 6 of the standard 
form). It followed, said Lord Clarke, that he would therefore answer 
the second question in the negative.

Lord Clarke did, however, reach a different conclusion on the 3rd issue 
(whether the proceeds of the loan agreements were “assets” within 
the meaning of the extended definition in paragraph 5 of the Freezing 
Order on the basis that A had power “directly or indirectly to dispose 
of, or deal with [the proceeds] as if they were his own”). He held (at 
[39]) that the proceeds of the loan agreements were “assets” within 
the extended definition. 

As Lord Clarke saw it, an instruction to the lender to pay the lender’s 
money, which is what it was, to a third party was dealing with the 
lender’s asserts as if they were A’s own. The question which the 
extended definition posed was, accepted Lord Clarke, whether A had 
the power to direct the lender what to do with the funds that it was 
contractually obliged to make available to him. The answer to that 
was, said Lord Clarke, yes.

Lord Clarke rejected Beatson LJ’s reasons for concluding otherwise. 
Although the power to deal with the chose in action was “subject 
to the lender’s consent and to the lender not cancelling the facility”, 
that was not the relevant question. The only provision in the relevant 
loan agreements involving the lender’s consent was confined to the 
form in which disbursement was to be made. As to cancellation of 
the facility, until such cancellation had been effected the proceeds of 
the loan facility were to be used at A’s sole discretion and includes a 
power to direct the lender to transfer the proceeds to any third party.

Lord Justice Beatson’s suggestion that the Bank’s argument had a 
bootstraps element was wrong because paragraph 5 of the order 
extended its scope to things not actually in A’s ownership.

The observation by Beatson LJ that the extended definition of “asset” 
was “primarily designed to catch assets which the defendant claimed 
he held on trust” was not correct, said Lord Clarke (acceding to the 
Bank’s argument), because it was only the additional words at the 
beginning of paragraph 5 which catch assts held on trust. 

Lord Clarke also rejected Beatson LJ’s view that the relevant words 
not clear.

Lord Clarke was unable to accept the analysis by Floyd LJ to the 
effect that the money in the lender’s hands (before transfer to a 
third party) was not A’s “to deal with as his own” as that overlooked 
the contractual terms of the loan agreements (with A’s unfettered 
discretion to use the monies as he wished and the power to transfer 
the proceeds to any third party). 

As to Rimer LJ’s reason for dismissing the Bank’s argument on the 
third question (that paragraph 5 “is about, and only about, dealing 
with “assets” of the respondent), Lord Clarke respectfully disagreed. 
The whole point about paragraph 5 of the freezing order (paragraph 
6 of the standard form) was to extend the meaning previously given 
to “assets”. The last two sentences of paragraph 5 are designed, said 
Lord Clarke (at [46]) to catch assets which are not owned legally or 
beneficially, but over which the defendant (here A) has control.

Following this decision, those acting for and against applicants 
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seeking freezing injunctions should consider carefully what (if any) 
contractual rights (or other choses in action) may constitute assets 
for the purposes of the order. Although paragraph 9 of the standard 
form order used in the Commercial Court obliges a defendant to 
provide information about his assets to the claimant, there is not an 
exact match between the wording in paragraph 9 and the definition 
of assets in paragraph 5. An applicant for such injunctive relief may, 
therefore, be well advised to seek express disclosure of assets over 
which the defendant has control but which are not owned legally 
or beneficially by him (see further in this context, Global Maritime 
Investments Cyprus Ltd v Gorgonia Di Navigazione SRL [2014] EWHC 
706 (Comm)). It is also important to note that not all contractual 

rights or other choses in action or their proceeds will fall within 
the prohibition contained in the standard form freezing order; a 
defendant is not thereby restrained from dealing with or disposing of 
any of his assets in the ordinary and proper course of business.

RICHARD ASCROFT

CALL: 1995

richard.ascroft@guildhallchambers.co.uk
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